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JULIE BISLAND: Okay. Go ahead.  

 

BETH BACON: Thank you. So, I just wanted to pull us together. So, we have not met in 

the last few weeks. ICANN GDD staff who we have been engaged and 

Legal with who we’ve been engaging with have been a little bit 

distracted with work from home as well as some staffing things but also, 

I have spoken to Russ a little bit and he has noted that they are getting 

close to making a decision. Having some definitive actual guidance for 

us and by guidance, I mean I’m expecting them to disagree quite 

strongly with our proposals. 

So, I do want to just hit the high points of where I think they’re going to 

disagree and this is me—Russ did say that they’re briefing internally and 

they are getting this together. So, it is going to be an actual position. But 

the points that I am going to highlight are simply me guessing 

somewhat moderately educated. It’s not what—Russell was unable to 

share and I totally understand that. So put your hand up, jump in at any 

moment if you have a comment or a feeling. But I do expect that they 

are going to disagree with some of the roles that we have outlined for 

ICANN. I do not think they are going to accept being a controller or a 

joint controller in all but maybe one teeny-tiny circumstance which ... 

Thanks, Sue. Which they shared in along with their previous example 

when we got that updated legal memo.  

So, we do need to be prepared for that. Oh yeah, Sue, can you drop in 

the link? Thanks. Is this the most recent one? Most recent chart? 
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SUE SCHULER: It’s the most recent one that I have. 

 

BETH BACON: Okay.  

 

SUE SCHULER: If you’re working on something else and I wasn’t linked to it ... 

 

BETH BACON: No. There are like four versions. I’ll look it up. I think it looks correct but 

I will also make sure that everyone has the same one. 

 

SAM DEMETRIOU: [I’ll just save this at some point,] I’m the one on every call that I’m like I 

don’t have the link anymore. Sorry guys. 

 

BETH BACON: You are the problem Sam. I didn't want to [say it but] you are the 

problem. Yeah, this is the one.  

 

SAM DEMETRIOU: The one Jim just dropped?  

 

SUE SCHULER: Yeah, that Jim just put in. that’s what I just put up. 
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BETH BACON: I was like, “This looks different.” Oh yeah. This is the one. We have 

“processor” in for registrar and I did that because Reg was very 

adamant that registrars are processors. I don’t know that they are for all 

things. But we didn’t want to fight in the family or on the call and we 

never revisited that. I don’t think ICANN’s going to view them that way. I 

don’t think ICANN’s going to view themselves as a controller except for 

the very limited examples that they provided in that updated legal 

memo.  

So, why I wanted us to get together is because if they disagree then we 

are at a huge impasse. Because not only are they disagreeing with the 

DPA. They’re disagreeing with the findings of the EPDP which is—and 

which we are trying to operationalize in a DPA. So that’s kind of a big 

deal. Could be. So, I would like us to keep in mind and be ready to 

discuss it with ICANN, and I will give this update to the registries.  

Zoe, you’re on the call, if you want to update the registrars when 

appropriate. Perhaps, we should have an actual joint call. People need 

to pay attention to this. But I will do this at the Stakeholder Group level. 

We need to have an evaluation and a response to ICANN essentially 

going against EPDP recommendations. Are they doing that? Is it severe? 

Are they going outside their remit by disagreeing with us?  

And then secondly, what is the next step? If we can’t develop a DPA 

because we can’t agree with ICANN then we’re not operationalizing and 

fulfilling several recommendations from the Phase 1 report. And that’s a 
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big deal. And third, we have an IRT going right now and they would like 

to put things out for public comment. Not today but sometime soon.  

Several conversations on that IRT have been that it’s pointless to put 

that out without the DPA and I tend to agree with that. So, we need to 

figure out how that impacts that. So those are the three things. I will 

stop talking now. Does anyone have any thoughts or feelings? Sam. 

 

SAM DEMETRIOU: Thanks, Beth. I don’t know if any of these are going to be helpful even a 

little bit. So, first off, fully agree that we’ve established early on that this 

should go out for public comment. Whether that’s with the larger IRT 

package of materials or as a standalone thing, either way, it’s going to 

have to have some kind of external review and that’s something that 

ICANN has been very insistent on and we’re all fine with. So yes, agree 

on that point.  

To your question of what happens if we literally can’t even get past level 

one in this silly, silly videogame of agreeing what the individual roles are 

for even just the collection of the data in the first place let alone any 

other processing steps, where even are we if we can’t do that? What I 

feel like I’ve heard, and this is a little fuzzy since we haven’t had a 

conversation with them in a while, what I feel like I’ve heard them and 

seen them getting tripped up on is the notion of, okay, so let’s just look 

at the registrar's context. I’m literally looking at the very first row here. 

But you guys, you registrars would collect the data anyway. And Reg’s 

point continues to be, “We collect data and it happens to overlap, it 

happens to be in some cases the same data elements but they’re for 
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very different purposes.” There’s a distinct purpose and it’s an ICANN 

determined purpose that we collect it for Registration Data Directory 

Services.  

So, my understanding is that these data processing terms, whatever 

we’re calling them, are very narrowly scoped to only cover that set of 

processing. It’s literally just the processing that a registry and a registrar 

engages in in fulfillment of the RDS requirements as set by ICANN 

policy/their contracts. Is that maybe the way we break through? I don’t 

know. I don’t know if that’s going to help anything. But just trying to get 

some wheels turning. 

 

BETH BACON: No, Sam. I think we on this call all 100% agree and we know that the 

scope, even the EPDP report is very clear, “This is the aggregate 

minimum data set, this is the items to which are referring and we only 

refer to them for those items that we are contractually required to 

address them, use them, process them in whatever way.” And I think, I 

wish, I do hope that that will help us break through and I think that is 

one thing that we should take note of and write down as an option or 

an angle.  

In our discussions with ICANN, I think one of the problems is that they 

can, as many times as Bjorn said that they want to put themselves in 

front of us and absorb liability, I don’t think that’s true. And it will be 

interesting if we get back guidance saying, depending on [how high they 

brief and clear,] who’s saying that you aren’t controllers and aren’t able 

to accept any liability? That seems contradictory to what you’ve been 
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saying to the community for two years, three years, contradictory to the 

role you have expressed the desire to play in the SSAD but now cannot 

because it’s illegal. And is ... 

 

SAM DEMETRIOU: We don’t say the quiet part out loud. 

 

BETH BACON: Quiet inside voice. So I think these become bigger issues than the fact 

that we have been processing data without data protection terms for 

two years and that’s not acceptable, and also that we are in some way 

not going to be able to fulfill the EPDP recommendations that the Board 

approved. So, the Board approved these but now at the staff level we’re 

not able to agree and implement them and that’s a big problem. 

 

SAM DEMETRIOU: So maybe that is, this is like six steps down the road thinking, but maybe 

that’s something we need to consider if we truly cannot break through 

on this, is having maybe the chairs or maybe the IRT—no I don’t know if 

I want to bring them into it, but maybe the chairs of the Stakeholder 

Groups, inquire to the Board, “Hey, what are we supposed to do here? 

What happens when there is an impasse?” Do you know what I mean? 

Maybe there’s some avenue that we’re not thinking about. 

 

BETH BACON: Yeah. So, in my mind, I’m thinking of two stages of let’s hear what they 

have to say and see if there is a practical way for us to actually get this 
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done and break through. And, Sam, maybe your angle of approach and 

refiltering is the thing. And then we should brainstorm once we get 

information back from them. It’s a waste of time to do it in advance 

because I don’t what they are going to say.  

And then the second phase is, “Okay. How is that being received?” Do 

we think we’re at an impasse? And that’s when I do think that the next 

step is to get the chairs involved or the GNSO Council and have a chat 

and say, “Where are we? Do we think this is a larger principle issue of 

the multi-stakeholder model and the GNSO process, and the actual roles 

of, I hate to say that, the roles of the parties? Are we breaking things 

here? And then how do we deal with that?” Alan, your hand is up. 

 

ALAN WOODS: Thanks. I just want to bring us back to the actual Recommendation 19 as 

well. If we’re going down the road of saying that they’re not really 

following the recommendation, I think there is still an argument to say 

they still think that they are because unfortunately because of those 

last-minute changes in Phase 1 where we got rid of data protection, or, 

oh god, joint controller agreement and put in required data protection 

agreements. I mean as far as they’re concerned this is them doing that. 

They’re putting in the required data protection agreements. It’s just 

that we’re not agreed to what is that required data protection 

agreement.  

Unfortunately, this is something that we of saw coming down the line 

and hoped that we could avoid. So, I do worry that I don’t think we’re 

going to be able to hammer them over the head in saying, “You have to 
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go into that specific agreement with this.” And I think that they’re just 

going to keep saying, “Well we just don’t believe that this is the 

required data protection agreement." and that’s what’s worrying me in 

this. He says unhelpfully to everyone. 

 

BETH BACON:  Yeah. No, I think it’s a valid point and concern and it’s one of those 

reasons why I keep saying every time I’m in any group now, they're like, 

“Let’s let the IRT figure that out.” I’m like, “No.” 

 

ALAN WOODS: Yeah, no. [inaudible]. 

 

BETH BACON: Yeah. So, I think I agree with you but I do think it’s a point we need to 

make. But I do think we also have a way around it saying, it’s less that 

we’re saying your joint controllers, but we can’t agree and that’s 

unacceptable. The fact that we can’t agree to opt to get whatever data 

protection terms are appropriate between our two parties is 

unacceptable from a process point. 

 

SAM DEMETRIOU: It’s the impasse or the potential impasse that would be preventing the 

fulfillment of the recommendation.  

 

BETH BACON: Yes. 
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ALAN WOODS: Fair enough. So, I take it back then that is absolutely correct. Yes. 

 

BETH BACON: No, but you're correct. 

 

SAM DEMETRIOU: But I mean it was a valid point, Alan. 

 

BETH BACON: Yeah. No. I wish it still said, “joint controllers,” and we all knew that 

when we took that out, “Well, there that goes.” But we have what we 

have. It is what is it. But so, I just wanted to float these things with you 

guys. And I appreciate the inputs. I think we have a good two-tiered 

approach of the, if you guys agree, of saying, waiting for them to come 

back to us.  

I think that Russ said that next week, next Friday. So, try and keep this 

time or slightly earlier time open, if you could, and we’ll get with them 

once they’re internally worked out because it’s pointless for them to 

meet with us while they’re figuring out their internal things. But so, I 

think that we have the practical approach if we hit that wall, I think the 

next step is to formally engage with chairs and GNSO Council and say, 

”What would you like us to do? Here is the situation.” Does everyone 

agree that seems appropriate? Are we there? Is everyone feeling this 

...? 
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SAM DEMETRIOU: Yeah. Well, I mean it’s interesting timing, right, that this happens to be 

the week that we were supposed to be at the GDD Summit and I think 

the first meetings we had on this where in Bangkok at last year’s GDD 

Summit? There’s no reason this conversation should have dragged out 

for a full ass year. 

 

BETH BACON: No. Okay. 

 

ALAN WOODS: Can I just jump in for a quick second there, Beth? Just something that I 

started to do and I just again with everything didn’t have the time to. I 

think it would be really, really, really helpful. We know what they’re 

going to say to us in a way because they already sent us their memo, 

let’s just call it their memo, and we know that that is the basis from 

which they are making their decisions.  

I really think there is a lot of merit in us all again looking at that memo 

and us trying to come together and figuring out a specific response to 

each of the claims that they make in that memo. Because from my 

recollection of that memo that they gave us, there where very specific 

reasons and ways to respond to every single thing that they said in that 

memo. Most of them were like, “You just had just added one and one 

and got minus three.”  

So, if I may say, before that meeting or perhaps even in preparation for 

after that meeting, that’s I think then the next logical step for me is 
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saying, “You have based your decision on this reasoning. Your reasoning 

is wrong for this specific reason.” Call in Bird & Bird, call in the EEA, call 

in the European Data Protection Board letters that we’ve all received. 

And don’t hit them with common sense. Hit them with, “We’re just 

saying that this is this is a legal stonewall.” And then move it on to the 

next level and say, “We’ve made the strongest case possible as to why 

they are wrong. They have not listened. We must pass it on.” 

 

BETH BACON: Yeah. I do agree that that will be a good resource for us. I do also think 

that if we could, instead of just saying we disagree—because we’re 

disagreeing with garbage. Their memo, it was a vacation home payment 

for their lawyer is what that was. It was hourly billing because it was just 

crazy. So, sorry for the lawyers on the phone. That was mean. 

Yeah. I think refute it is right, Alan. But I do think, let’s see if we can 

think of a path forward also, an alternative as opposed to just saying, 

“No.” I think the alternative is where we’re going to make some ground 

if we’re able to. Or at least, because I think a lot of what ICANN has 

done is a little bit of stalling. We’ve talked about everything six different 

ways on 12 different occasions.  

So, we need to say, “This is what we want. This is our alternative and 

here are the reasons that we do not think your basis is the correct one 

legally.” Does that sound agreeable? So, we can add that to the list of 

things to do? Okay. So, Alan and folks on this call, we’ll send around an 

email and try to work out some ... Maybe we’ll put in a Google Doc. Sue, 

would you be able to do that? Do you have the ICANN memo? 
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SUE SCHULER: I don’t.  

 

BETH BACON: Okay.  

 

SUE SCHULER: Let me check. 

 

BETH BACON: All right. Well, let’s get you the ICANN memo, and maybe could you put 

that in a Google Doc and send it around to us, this small group?  

 

SUE SCHULER: Sure. 

 

BETH BACON: And then we can at least start just dropping things in and then we can 

make it pretty later. 

 

SUE SCHULER: Yep. 
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BETH BACON: If we need to make it pretty. I appreciate that. Thank you. And then 

we’ll just wait and see from ICANN. I’ll let you guys know if I hear from 

them.  

Sue, we’ll send around a Doodle poll and we can reengage there. And 

then we have, next week, we have on Wednesday, I’ll just tee these 

items up. I feel like I have been but I will be a little stronger and tee 

these items up for our SG. There. There is the ... 

 

SUE SCHULER: Is that it? I’ll just stick that into a Google doc. 

 

BETH BACON: Okay. Thanks. So, if that sounds reasonable, I will happily shut this 

down. I just wanted to make sure that we got together. I also think that 

I will reach out to Graeme and see if we can get some more registrars. 

Zoe, you’re on the call.  

We only have Reg and I feel badly because it’s just Reg. Luke is 

sometimes on but he’s not able to join because of time zones a lot. If 

there is someone, if you ping Graeme, I’ll ping him also, and say, “Some 

reinforcements would be helpful since we lost GoDaddy.” Okay. Thank 

you, Zoe, you’re excellante. Does anyone else have any feelings, 

thoughts? I just wanted everyone to be looped, ready for battle. 
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ALAN WOODS: That’s great. Thank you so much, Beth, as well for continuing to be a 

guiding light on this. I know it’s not easy. So, I really, really, really 

appreciate it. 

 

BETH BACON: Oh, Crystal is a registry, isn't she, now? 

 

ALAN WOODS: Yeah. She is. I’ve already told her she’s joining. She didn’t agree but, 

well, that doesn’t matter. 

 

BETH BACON: That doesn’t factor into it very much whether she agreed or not. But 

yeah, Zoe, that would great if you guys have any other ideas or anyone 

who would like to. I don’t know if anyone replaced Kevin at GoDaddy 

but I know they have some more privacy lawyers that are familiar-ish 

with ICANN. Maybe they can fill that hole. I don’t know.  

All right. So, I just want to loop you guys in. I appreciate you guys giving 

me 23 minutes of the day to talk at you for possibly 15 of them. It was 

horrible for me and worse for you. I’m sorry.  

 

ALAN WOODS: Oh Beth. 
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BETH BACON: I got a little feedback of my own voice the other day when I was talking 

to Alan. I was like, “Oh my God, is that what I sound like? I’m so sorry.”  

 

SAM DEMETRIOU: That’s my experience literally every time I hear my voice on a voicemail. 

Well, the worst. 

 

BETH BACON: It’s the worst. All right.  

 

SAM DEMETRIOU: But I don’t feel assaulted by your dulcet tones. So, take that for what it’s 

worth. 

 

BETH BACON: I'm so glad. Thanks. I just really just brought you guys together to make 

me feel better about myself today. Mission accomplished.  

 

ALAN WOODS: It was really an intervention. We made you do this. 

 

BETH BACON: All right. Well, let’s give you guys back darn near 40 minutes of your 

day. 
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ALAN WOODS: You’re a star. Thank you, all. 

 

BETH BACON: Thank you very much, friends. 

 

ALAN WOODS: Have a great weekend. 

 

[BETH BACON:] Happy Mother’s Day to the mothers. 

 

ALAN WOODS: Oh, it’s Mother’s Day? Oh, okay. 
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